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Important Notice 
 

There are significant legal and regulatory issues involved in becoming a Scottish Charitable 
Incorporation Organisation (SCIO).   
 
Careful consideration should be given to a number of aspects including (but not limited to):- 
 

 governance of your existing organisation – it may not be able to be wound up by the 
organisation's members; 

 

 registration of the new organisation with the Office of the Scottish Charity Regulator 
(OSCR); 

 

 if your organisation has employees, consideration should be given to complying with 
the law governing the transfer of those employees (e.g. the Transfer of Undertakings 
(Protection of Employment) Regulations 2006) and any potential pensions 
implications; and 
 

 assets must be validly transferred from the old organisation to the new organisation. 
 
Whilst this guide considers some of the key legal issues which tend to arise on changing legal 
form from an unincorporated association to a SCIO (including those outlined above), the guide 
is not intended to be an exhaustive examination of the law.  For this reason, we would strongly 
recommend that any club considering incorporating as a SCIO seeks legal advice to ensure 
that the specific facts and circumstances relating to their own organisation are fully 
considered prior to taking any decision to change legal status.  
 
This guide is shared by The Scottish Gymnastics Association (Scottish Gymnastics) on the 
above basis and Scottish Gymnastics accepts no responsibility or liability in relation to its 
content. 
 
This guide and the template documents are provided without warranty, either expressed or 
implied.  Under no circumstances shall Morton Fraser LLP be liable for any loss, damage, 
liability or expense incurred which is claimed to result from the use of, or reliance upon, 
information in this guide or the template documents, the use of which is at the sole risk of the 
user. 

 

 



 

 

Index 

Section Page number 

Background to Guide 1 

Becoming a SCIO 

-  What is a SCIO? 

-  Requirements to become a SCIO 

-  Structure 

-  Junior membership  

-  Accounts and tax  

-  Transfer of assets and liabilities 

2 

Process for changing legal form 

-  Seek membership approval  

-  Application to OSCR  

-  Incorporation of SCIO 

7  

Template documents for incorporation as a SCIO 10 

Next steps 12 

Suggested step-by-step process for incorporation as a SCIO Appendix A 

Template notice of AGM Appendix B 

Template letter to members Appendix C 

Template proxy form Appendix D 

Template constitution Appendix E 

SCIO application form Appendix F 

Trustee declaration form Appendix G 

Template letter to OSCR Appendix H 

Template Transfer Agreement Appendix I 



1 

 

Background to Guide 

Scottish Gymnastics is committed to supporting its member clubs with implementing good 
governance.   

Whilst good governance can encompass many different aspects, Scottish Gymnastics has identified a 
need for unincorporated member clubs to receive more information on their current legal status so 
that they may decide whether this is the most appropriate legal status for their club going forward.   

In partnership with Scottish Gymnastics, Morton Fraser LLP has recently presented seminars to 
member clubs which summarised the legal status of unincorporated associations and discussed the 
options available to member clubs, including incorporating as a SCIO or a company limited by 
guarantee.   

Scottish Gymnastics recognises that following the seminars, some member clubs may be considering 
incorporation.  To support member clubs with this process, Scottish Gymnastics has engaged Morton 
Fraser LLP to prepare guides to assist with the process of incorporation as a SCIO or as a company 
limited by guarantee (without charitable status).   

This guide has been prepared for use by member clubs who wish to incorporate as a SCIO.    

We should stress that the documents included within the guide are templates.  The circumstances of 
each member club will be unique and these should be carefully considered in the context of any 
proposed changes.  The templates are not designed to cater for every possibility and are intended as 
a helpful starting point.   

Changing legal form has a number of implications which should be carefully considered and 
we would strongly recommend that any member club considering changing legal form take 
legal advice. 

Morton Fraser LLP would be delighted to discuss any requirement which a member club has for legal 
assistance with reviewing or changing the club's legal form.  We can be involved as much or as little 
as the member club wants and, wherever possible, we would provide a fixed fee quote for our 
services based on restricted fee rates which we have agreed in advance with Scottish Gymnastics.  A 
note of our contact details is provided on page 10 of this guide. 
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Becoming a SCIO 

What is a SCIO? 

 A Scottish Charitable Incorporated Organisation (SCIO) has members whose liability is limited 

 It is a separate legal entity which can, in its own name, enter into contracts, own property, 
employ staff and sue or be sued 

 Trustees are usually protected from incurring any personal liability although there are limited 
circumstances where a trustee could still be held personally liable 

 Registered with, and regulated by, the Office of the Scottish Charity Regulator (OSCR) 

 SCIOs are required to file annual returns and annual accounts with OSCR   

 If charitable status is withdrawn then a SCIO will cease to exist 

A SCIO is a legal form for registered charities in Scotland.  The legal form was introduced by the 
Scottish Ministers in April 2011 to give charities an opportunity to incorporate and be administered 
and regulated by one body, namely OSCR.   

In contrast to an unincorporated association, a SCIO is separate legal entity distinct from its members.  
This means that a SCIO can, in its own name, enter into contracts, own property, employ staff and 
sue or be sued.  As transactions are undertaken by the SCIO rather than by the trustees, the trustees 
are usually protected from incurring any personal liability although there are limited circumstances 
where a trustee could still be held personally liable (e.g. where the trustee has been negligent in their 
duties or they have acted illegally).     

As outlined above, SCIOs are regulated by OSCR.  This regulation does of course bring with it a 
degree of administration as there will be a requirement upon the SCIO to submit annual returns and 
accounts to OSCR (both in the required form) as well as notifying the regulator of certain changes to 
the SCIO, including changes in the identity of the trustees or changes to the constitution of the SCIO 
(any change to the objects of a charity must be approved in advance by OSCR). 

Please note that the existence of a SCIO is entirely dependent on its charitable status.  If charitable 
status is withdrawn then a SCIO will cease to exist.  A SCIO cannot choose to convert to another legal 
form, nor can it remove itself from the charity register other than by way of dissolution.        

Requirements to become a SCIO 

To become a SCIO, an organisation must:- 

 meet the charity test as set out at sections 7 and 8 in the Charities and Trustee Investment 
(Scotland) 2005 Act (the 2005 Act).  More information on meeting the charity test can be 
accessed from the following link on OSCR's website -  
http://www.oscr.org.uk/charities/becoming-a-charity/meeting-the-charity-test  

 have an appropriate constitution which contains the required elements as set out in section 
50(3) of the 2005 Act, and in the Scottish Charitable Incorporated Organisation Regulations 
2011 (the Regulations) 

 have at least three trustees and two members 

 have a principal office in Scotland. 

In order to pass the charity test, an organisation must have only charitable purposes and its activities 
must provide public benefit in Scotland or elsewhere.  An organisation will fail the charity test if its 
constitution allows its property to be distributed or applied for non-charitable purposes or its 
constitution expressly permits Government Ministers to control its activities. 

http://www.oscr.org.uk/charities/becoming-a-charity/meeting-the-charity-test
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Structure 

 Must have at least three trustees and two members 

 Trustees have responsibility for the overall control and management of the SCIO and have 
duties to adhere to under the 2005 Act 

 Members are obliged to act in the interests of the SCIO and seek, in good faith, to ensure that 
the SCIO acts in a manner which is consistent with its charitable purposes 

 One-tier structure or two-tier structure 

 One-tier structure is where the trustees and the members of the SCIO are the same people 

 Two-tier structure is where the trustees and the members of the SCIO are separate  

As outlined above, a SCIO must have at least three trustees and two members.  

The trustees of a SCIO are the people with overall control and management of the charity.  They are 
responsible for the SCIO's governance and strategy and for ensuring that the SCIO is administered 
effectively.  Trustees have certain duties and responsibilities under the 2005 Act which they must 
adhere to.  Further guidance on the role of trustees can be accessed from the following link on 
OSCR's website - http://www.oscr.org.uk/charities/guidance/guidance-and-good-practice-for-charity-
trustees. 

Whilst the role of a member of a SCIO is generally less onerous than that of a trustee, it is important 
to note that members of a SCIO are obliged to act in the interests of the SCIO and to seek, in good 
faith, to ensure the SCIO acts in a manner which is consistent with the charity's purposes as set out in 
the constitution.  Any prospective member of a SCIO should be made aware of these obligations.   

A SCIO will usually adopt what is known as either a "one-tier" structure or "two-tier" structure.  

One-tier structure 

In a one-tier structure, the trustees and the members of the SCIO are the same people.   
 
In addition to encouraging a degree of consistency in decision making at trustee and membership 
level, a one-tier structure should make it easier for a SCIO to be quorate at general meetings as it 
would be organising a much smaller group of people. 
 
A disadvantage of the one-tier structure is that there is arguably less transparency and accountability 
regarding decision making than with a two-tier structure as any decision made at trustee level is likely 
to be immediately rubber-stamped by the members given they are the same people.  That said, if the 
majority of the wider membership of a club do not currently attend general meetings and contribute to 
decision making, the change to a one-tier structure would not make much difference to how the club 
operates at present.  
 
It is worthwhile clarifying that adopting a one-tier structure wouldn't mean that a club would cease 
having adult members and junior members.  It would simply be the case that these members would 
not be treated as members of the SCIO.  This is not an uncommon approach for not-for-profit 
organisations.  In such circumstances, the constitution of a SCIO would usually provide an express 
right for trustees to establish a class of person affiliated to the SCIO who are not members of the 
SCIO (although are, if you like, the real members of the club in the sense of being the people who 
pay a subscription and participate in its activities and use its facilities and services).  
 
Two-tier structure 

The two-tier structure is akin to the type of structure which many clubs will currently adopt as 
unincorporated associations.   
 

http://www.oscr.org.uk/charities/guidance/guidance-and-good-practice-for-charity-trustees
http://www.oscr.org.uk/charities/guidance/guidance-and-good-practice-for-charity-trustees
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There would be a board of trustees who would have responsibility for operating the SCIO on behalf of 
the wider membership.  Whilst the trustees may also be members of the SCIO, the majority of the 
membership would not be trustees, although they may ultimately appoint the trustees. 
 
One of the main advantages to a two-tier structure is that it provides for a greater degree of 
transparency as trustees are reporting to, and being held accountable by, members.  Members are 
only making a small number of important decisions including who are to be the trustees. 
 
Ultimately the most suitable structure for your club will depend on a number of factors including how 
the unincorporated association is currently structured.  For the purposes of this guide, the template 
documents have been prepared on the assumption that the SCIO will adopt a two-tier 
structure.  If the intention is that your club adopts a one-tier structure, the documents will 
require amendment.  

Junior membership 

 Consider junior membership of the SCIO 

 Recommendation that membership be restricted to those persons who have attained the age 
of 16 but with junior members being recognised as a separate class of persons who access 
and use the SCIO's facilities 

An important question to consider, and one which is often overlooked in our experience, is whether or 
not minors (being children under the age of 16 in Scotland) should become members of a SCIO. 

In our view, it is questionable whether a minor can be held bound by any obligations which a SCIO's 
constitution may confer upon them.  In the circumstances, we would recommend that membership of 
the SCIO is restricted to those persons who have attained the age of 16.  That is not to say of course 
that your club should cease having junior members.  It would just be the case that the junior members 
would not be a class of membership of the SCIO but instead would be a class of those persons who 
access and use the SCIO's facilities. 

Accounts and tax 

 All charities must prepare accounts that are compliant with the Charities Accounts (Scotland) 
Regulations 2006.  More information on charity accounting can be accessed from the 
following link on OSCR's website - https://www.oscr.org.uk/charities/managing-your-
charity/charity-accounting   

The accounting requirements for a SCIO are the same as for a charity which is also a company 
limited by guarantee.  

All charities must prepare accounts that are compliant with the Charities Accounts (Scotland) 
Regulations 2006 (as amended) (the Accounts Regulations).  Under the Accounts Regulations, 
SCIOs can prepare either receipts and payments accounts or fully accrued accounts. The type of 
accounts depends on:- 
  

 the SCIO’s income level;  

 the requirements of the SCIO’s governing document; and  

 any relevant decision of the charity trustees (for example, a condition of funding that the 
trustees may apply for could be that the accounts are prepared in a certain format).  

SCIOs with an income below £250,000 can prepare receipts and payments accounts, whereas if the 
SCIO’s income exceeds this threshold then fully accrued accounts must be prepared. 
 
All SCIO’s require some form of external scrutiny of their accounts.  If the SCIO’s income exceeds 
£500,000 a full statutory audit is always required.  An audit will also be required if the constitution of 
the SCIO provides for this or if the assets of the SCIO exceeds £3,260,000 and fully accrued 
accounts are prepared. 

https://www.oscr.org.uk/charities/managing-your-charity/charity-accounting
https://www.oscr.org.uk/charities/managing-your-charity/charity-accounting


5 

 

 
If none of the above criteria are met then an independent examination will be required. 
 
With regard to tax, surpluses generated by a SCIO are generally out with the scope of UK corporation 
tax.  However, you need to be careful if the SCIO has any form of commercial activity, as this could 
attract a charge to corporation tax if profitable. 

 
Transfer of assets and liabilities 

 Assets and liabilities of an unincorporated association will not automatically transfer upon 
incorporation of a SCIO 

 Recommendation that a separate written agreement is entered into to document which assets 
and liabilities are transferring to the SCIO  

 Consider the assets and liabilities which the unincorporated association has and what needs 
to be done to transfer these to the SCIO  

You should be aware that the assets and liabilities of your unincorporated association will not 
automatically transfer to the SCIO upon its incorporation.  Further steps will be required to transfer the 
assets and liabilities to the SCIO.   

We would recommend that any such transfer is documented in a separate written agreement (a 
template of which is included at Appendix I of this guide) to be entered into between the 
unincorporated association (usually acting through its committee members) and the SCIO.  This 
agreement would set out what assets are transferring to the SCIO and when the transfer is to take 
place.   

There may also be a need for the unincorporated association (acting through its committee members) 
to enter into separate agreements with the SCIO and/or third parties in order to transfer legal title to 
certain assets to the SCIO.  Such assets would include (without limitation) heritable property, service 
contracts and domain names.   

The transfer of the assets and liabilities of an unincorporated association to a SCIO raises a number 
of issues which we would recommend are considered carefully prior to any formal application for 
incorporation being made to OSCR.  Whilst it is not possible to provide an exhaustive list of these (as 
each club's circumstances will be different), the table below summarises some of the key issues 
which we see most frequently. 

Issue Summary 

Employees Where any business is transferred, the employees of the business will usually 
automatically transfer to the new employer on their same terms and conditions 
of employment by way of the Transfer of Undertakings (Protection of 
Employment) Regulations 2006 (TUPE).  The transfer of a business from an 
unincorporated association to a SCIO is no different.   

There are a number of obligations placed upon outgoing and incoming 
employers under TUPE and it is therefore important that both the 
unincorporated association and the SCIO meet their respective obligations in 
this regard.   

If you are in any doubt regarding your obligations under TUPE, 
specialist legal advice should be sought.   

Pensions If your unincorporated association is a member of a multi-employer defined 
benefits pension scheme, consideration should be given as to whether the 
transfer of the business to the SCIO will result in the crystallisation of the 
"employer debt" and to ascertain what steps will be required to be taken to 
deal with this. 
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Contracts A list of all of the ongoing contracts and agreements (including grant or 
sponsorship agreements) to which the unincorporated association is a party, 
whether written or unwritten, should be compiled and steps should be taken to 
ascertain whether the rights in these contracts and agreements can be 
assigned to the SCIO and, if so, what consents may need to be obtained in 
respect of the assignation.   

It will also be important to check whether the change in legal form will result in 
the termination of any contract or agreement (e.g. grant agreements). 

Title to heritable 
property 

If your unincorporated association owns its premises, the title will need to be 
transferred to the SCIO.  This will require the owner(s) of the premises (often 
this is past and/or present committee members) to sign a disposition 
conveying the property to the SCIO.  The disposition would then be registered 
with the Registers of Scotland. 

If your unincorporated association leases its premises, its interest in the lease 
will need to be assigned to the SCIO.  The lease should be reviewed to 
establish whether an assignation is permitted and what steps need to be 
followed to effect this.  More often than not, the consent of the landlord will be 
required before any such assignation can take place.  Whilst the landlord may 
consent to the assignation, they may look to have their legal costs met by the 
unincorporated association or the SCIO.   

We would recommend that legal advice is sought at an early stage if 
your unincorporated association owns or leases any heritable property. 

Bank account(s) You should speak to your bank well in advance of any change in legal form.   

Some members of your club may pay their subscription by direct debit or 
standing order and it may be that the bank will require that a new bank 
account is set up for the SCIO.  Opening a new bank account and ensuring 
that payments in and payments out are transferred to the new bank account 
can be an administrative burden and one which can take time to resolve.   

Be very clear about the bank's requirements and its timescales and factor this 
into your planning. 

Interested bodies 
and regulators 

You should consider whether your club will need to notify, and/or seek the 
prior consent of any interested body or regulator, of its intention to change 
legal form   

Failure to notify and/or obtain any required consent could jeopardise your 
club's registration or status with the body or regulator in question.  
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Process for changing legal form 

If you have decided that changing legal form to a SCIO is in the best interests of your club, there are a 
number of steps which will need to be followed.  

 

         
 

Step 1 - Seek membership approval 

 The proposed change in legal form will require membership approval  

 Check your club's constitution to establish what process needs to be followed for making the 
change (e.g. approval at an AGM or general meeting) 

 Engage with members on the process and explain to them the reasons for the proposed 
change  

 Ensure you obtain approval from the outset to all of the steps which the club requires to take 
to avoid having to seek any further approval from the members 

Whilst each club will differ in its approach to decision making, we anticipate that the majority of clubs 
will delegate the task of changing the club's legal form to a SCIO to the club's management 
committee.   

Before making any application to OSCR to incorporate a SCIO, the committee members should seek 
the approval of the membership to the proposed incorporation as a SCIO, the terms of the proposed 
constitution which the new SCIO would adopt and, once the SCIO is incorporated, the subsequent 
transfer of the club's assets and liabilities to the SCIO. 

We would also recommend that the committee members seek authority from the members as a whole 
to take all necessary and desirable steps on behalf of the club in connection with the SCIO application 
and, if the application is successful, the subsequent transfer of the club's assets and liabilities to the 
SCIO (including authority for the committee members to enter into a written agreement to set out the 
terms of the transfer of the assets and liabilities of the club to the SCIO).          

Subject to the terms of the club's constitution, membership approval should be obtained by the 
passing of a resolution at a general meeting of the members, whether that be at the AGM or at a 
general meeting convened by the club specifically for the purpose of approving the change in legal 
form and the subsequent transfer of assets and liabilities.  Members will need to be given formal 
notice of the meeting and this notice should set out the terms of the resolutions as well as the date, 
time and place of the meeting.  The current constitution of the club is also likely to set out minimum 
notice periods for sending out notice of such meetings.  We would recommend that you review 
your club's constitution to ensure that the correct process for obtaining approval of the 
proposed change in legal form is followed.   

It will also be important for clubs to ensure that its members are engaged with the process of 
changing legal form.  We would recommend that the notice of the general meeting includes a letter 
from the committee which explains the background behind the proposed change in legal form.  A 
template letter for this purpose is included at Appendix C of this guide.  The letter contains information 
for members on how they can become members of the new SCIO and, for data protection compliance 
purposes, information regarding the proposed transfer of the member's personal data to the new 
SCIO.  There is also a tear-off slip on the letter which each member should be asked to complete and 
return to the unincorporated association indicating that, in the event that the resolution to become a 
SCIO is passed, the member consents to become a member of the SCIO and to the transfer of their 
personal data to the SCIO. 

 

Seek membership 
approval 

 
 

Incorporation 

 

Application to 
OSCR  
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Step 2 - Application to OSCR 

 Apply to incorporate a SCIO by submitting an application form (the form of which is included 
at Appendix F of this guide) to OSCR 

 Remember to include a copy of the proposed constitution of the SCIO with your application 
together with trustee declaration forms for each of the initial trustees of the SCIO 

If the members approve the proposed change in legal form, the next step will be to formally apply to 
OSCR to incorporate as a SCIO. 

The application must be made by at least two natural persons who will become the first members of 
the SCIO if the application is successful.  The SCIO application should contain (a) the proposed name 
of the SCIO; (b) the principal office of the SCIO; (c) the name of two or more individuals who are 
making the application and who will become the SCIO's first members; (d) a statement outlining the 
SCIO's proposed activities; and (e) details of any conditions the SCIO will place on accessing the 
benefits it will provide. 

In addition to the application form, a trustee declaration form for each proposed trustee of the SCIO 
(must be a minimum of three) will need to be completed and submitted to OSCR.  A blank trustee 
declaration form is included at Appendix G of this guide.  The form confirms that the trustee is aware 
of their duties as a trustee and that they are not disqualified from acting as a charity trustee.   

A copy of the SCIO's proposed constitution will also need to be submitted together with the 
application form and trustee declaration forms.  Whilst there is no standard form of constitution which 
SCIO's must use, OSCR will expect that the constitution contains certain information and rules 
regarding how the SCIO will be governed.  Any constitution should contain the charitable purposes of 
the SCIO, rules on who can become a trustee and a member, procedures for meetings, restrictions on 
remuneration for charity trustees and details on how the SCIO will use any surplus assets at the time 
of its dissolution (please be aware that the constitution must provide for any surplus assets to be used 
for charitable purposes which are the same or similar to the charitable purposes of the SCIO).  We 
have provided a template constitution at Appendix E of this guide.  Please note that the template is 
based upon the SCIO adopting a two-tier structure.   

OSCR should acknowledge receipt of an application within 10 days of receipt.  Whilst OSCR aims to 
assess applications within 90 days, this assessment may take longer if the application is complex 
and/or requires more information.  We would therefore recommend that you provide OSCR with as 
much information as possible in your initial application to try to minimise any delays in assessment.  

If an application is refused, the applicant would have a right to seek to have the decision reviewed 
within 21 days of the decision having been made.  The review would be undertaken by a member of 
staff of OSCR not involved in the original decision and would result in one of four outcomes, namely 
(a) the decision to reject being confirmed; (b) the decision being varied (e.g. change to the grounds 
for rejection); (c) decision being reversed; or (d) decision being withdrawn.     

Step 3 - Incorporation of SCIO 

 On incorporation, SCIO is registered on the charity register held by OSCR  

 The assets and liabilities of the unincorporated association will need to be formally transferred 
to the SCIO 

If OSCR decides that the proposed SCIO meets the charity test, and its constitution is in an 
acceptable form, OSCR will enter the SCIO on the charity register.   

As outlined earlier in this guide, this does not, however, mean that the club would automatically 
become the SCIO.  The club will have to take further steps to transfer its undertaking (including its 
assets) to the SCIO.  We would recommend that a written agreement is entered into between the club 
(acting through its committee members) and the SCIO governing the transfer.  A template transfer 
agreement is included at Appendix I of this guide. 
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It may also be necessary for the parties to enter into separate agreements in order to transfer the 
legal title to assets which would not automatically transfer to the SCIO under the transfer agreement.  
Heritable property and contracts are two examples of assets in which legal title would not 
automatically transfer.   

For the avoidance of doubt, further membership approval would not be required for implementation of 
this step provided that the transfer of the club's undertaking to the SCIO was approved by the 
membership at the same AGM or general meeting in which the change in legal form was approved.    

  



10 

 

Template documents for incorporation as a SCIO 

The template documents contained in this guide provide the very basics required for an 
unincorporated association to become a SCIO.  The templates do not represent a comprehensive set 
of documents and their contents will need to be amended to suit the unique circumstances of each 
case.   

Using these documents will have legal implications and so we would advise any club which is 
considering changing its legal form to seek legal advice specific to it before proposing or 
implementing any change.   

Document Appendix of guide Explanation 

Suggested step-by-step 
process for 
incorporation as a SCIO 

A This document is intended to assist the 
unincorporated association plan the process to 
incorporate as a SCIO and shows the key steps 
along the way.  

It is important that the committee members of the 
unincorporated association plan well ahead and 
that they are aware of the various deadlines. 

Notice of AGM or 
general meeting 
 

B Each unincorporated association is likely to have 
an existing written constitution which will set out 
how and when to serve notice of an AGM or 
general meeting of its members.  

This document is therefore only a template, 
which should be adapted as necessary.   

Proxy form  
 

C This is a template proxy form which should be 
completed and enclosed with the notice of the 
AGM/general meeting if the existing constitution 
permits members to appoint proxies to attend 
meetings in their place. 

Letter to members  
 

D It is important to explain to members why the 
changes are being proposed so that they are 
clear about this and to seek members' consent to 
become members of the SCIO and the transfer of 
personal data.  

This letter sets out a suggested explanation but it 
should be tailored to suit the circumstances of 
each club. We would suggest that the letter be 
sent to members together with the notice of the 
AGM/general meeting.  Even if members are not 
able to attend the meeting to vote on the 
resolution, they should be asked to complete and 
return the tear off slip. 

SCIO constitution  
 

E The constitution is a contract between the 
members, the trustees and the SCIO.  The 
template is a reasonably fairly balanced template 
document but some of the provisions may not be 
appropriate in relation to your club.  
 
The 2005 Act and the SCIO Regulations contain 
some minimum requirements which a SCIO 
constitution must contain - the template covers 
those minimum requirements. 
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The template should also be considered in light 
of the existing constitution of your club. 
 
We would always recommend you seek legal 
advice before proposing or making any 
changes to the constitution.   
 

Application form for 
incorporation as a SCIO 

 

F This form must be sent to OSCR together with:- 

 a copy of the proposed SCIO 
constitution; 

 trustee declaration forms; and 

 supporting information regarding the 
organisation's activities.  

The form will require answers to be populated by 
you and will require the extraction of certain 
information from the existing constitution.  

Trustee declaration 
form  
 

G This form should be completed and signed by 
each person who is to become a trustee of the 
SCIO on incorporation.  
 
The signed forms should be sent to OSCR with 
the application form for incorporation as a SCIO. 
 

Letter to OSCR  
 

H This letter should be sent to OSCR enclosing the 
application form for incorporation as a SCIO and 
the supporting documents. 

Transfer Agreement  I This document transfers the assets and liabilities 
of the unincorporated association to the SCIO. 

This agreement will have legal consequences 
so we would recommend that it should not be 
entered into it without legal advice having 
been sought on it. 
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Next Steps 

If the committee members have decided that incorporating as a SCIO is in the best interests of their 
club, we would recommend that they use this guide to assist with the process of seeking membership 
approval, applying to OSCR for incorporation as a SCIO and transferring the assets and liabilities of 
the club to the SCIO once incorporated.    

As we have outlined throughout this guide, changing legal form does have important legal 
consequences and we would therefore recommend that any club considering incorporation seeks 
legal advice before doing so.  Morton Fraser has significant experience in assisting unincorporated 
associations (including sports clubs) with incorporating as a SCIO and we would be delighted to assist 
your club with the process.   

If you would like to discuss any aspect of this guide, or wish to explore the possibility of Morton Fraser 
assisting your club with the incorporation process, please let us know by contacting Paul Geoghegan 
by email at scottishgymnastics@morton-fraser.com or by telephone on 0131 247 3198.

mailto:scottishgymnastics@morton-fraser.com
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Appendix A 
 

Suggested step-by-step process for incorporation as a SCIO 
 

Timing Step 
 

Decision of management 
committee to approve 
incorporation as a SCIO 

Once the committee members have considered and approved the 
proposed incorporation as a SCIO, they will need to seek the 
approval of the wider membership before any application is made 
to OSCR. 
 
We would recommend that the committee members check the 
existing constitution of the club to establish the process which will 
need to be followed to obtain the necessary membership 
approval, including the notice period which must be given to 
members for the AGM or general meeting at which the 
incorporation is to be proposed. 
 
The committee members should prepare:- 
 

 a draft constitution for the proposed SCIO; 
 

 a draft transfer agreement; 
 

 the notice and proxy form for the AGM or general meeting 
at which the change in legal form is to be proposed; and 

 

 the note which is to be circulated to members with the 
notice of AGM or general meeting explaining the reasons 
for the proposed change in legal form. 

 

Circulate notice of AGM or 
general meeting 
 

Notice of the AGM or general meeting should be provided to 
members of the club in accordance with the existing constitution.   
 
The notice should include the draft SCIO constitution, the draft 
transfer agreement, the proxy form and the note to members 
explaining the proposed change in legal form. 
 

AGM or general meeting The AGM or general meeting should be convened and the 
members asked to vote on the resolutions contained in the notice.  
 

If resolutions are passed, as 
soon as possible post-AGM or 
general meeting 

The committee members should arrange for the SCIO application 
form to be completed and submitted to OSCR together with the 
draft constitution, trustee declaration forms and the covering letter. 
 

Consideration of SCIO 
application 

OSCR will consider the SCIO application and will aim to respond 
with its decision within 90 days of receipt of the application.   
 
It is possible that OSCR may request further information to decide 
upon the application.  Committee members should respond to any 
such requests promptly to ensure that a final decision may be 
made by OSCR as soon as possible. 

Upon incorporation as a SCIO 
(or on a date to be agreed by 
the club)  
 

The club (acting through its committee members) and the SCIO 
should enter into a written agreement to transfer the assets and 
liabilities of the club to the SCIO.   
 
Further documents may be required to be entered into in order to 
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transfer legal title to certain assets of the club to the SCIO, 
including heritable property and contracts.   
 



 

 

Appendix B 
 

Notice of AGM or general meeting 
 
 

NOTICE OF [ANNUAL] GENERAL MEETING 
 

[Name of Club] (the Club) 
 
NOTICE is HEREBY GIVEN that a[n] [ANNUAL] GENERAL MEETING of the Club will be held at 
[place] on [date] at [time] for the following purposes:- 
 
Special business 
 
To consider and, if thought fit, pass the following resolutions as special resolutions of the Club:- 
 
1 THAT the committee members, on behalf of the Club, apply to the Office of the Scottish 

Charity Regulator (OSCR) to incorporate a new Scottish Charitable Incorporated Organisation 
to be called "[Name of Club]" (the New SCIO). 

2 THAT the terms of the draft constitution of the New SCIO circulated to members with the 
notice of [Annual] General Meeting (the SCIO Constitution) be approved. 

3 THAT [Name of Trustee], [Name of Trustee] and [Name of Trustee] be the initial trustees of 
the New SCIO. 

4 THAT subject to the incorporation of the New SCIO by OSCR and the Club obtaining all other 
necessary regulatory consents or approvals all of the assets and liabilities of the Club be 
transferred to the SCIO with effect from midnight on the date of incorporation of the SCIO, or 
such other date as the committee members may determine at their sole discretion, and that 
following the transfer of its assets and liabilities to the New SCIO the Club be dissolved. 

5 THAT any one or more of the committee members be authorised to take all necessary and 
desirable steps on behalf of the Club in connection with the incorporation of the New SCIO, 
the subsequent transfer of the assets and liabilities of the Club to the New SCIO and the 
dissolution of the Club, including (without limitation) making any changes to the SCIO 
Constitution requested by OSCR and preparing and entering into a written agreement on 
behalf of the Club which provides for the transfer of the assets and liabilities of the Club to the 
New SCIO.   

[Other business] 
 
[Any other business to be inserted in this paragraph] 
 
By order of the Management Committee of the Club 
 
                                                  
Chair 
 
Date: 
 



 

 

Appendix C 
 

Proxy form 
 

[ANNUAL] GENERAL MEETING 
 

PROXY FORM 
 

[Name of Club] (the Club) 
 

I1  

 

being a member of the Club HEREBY APPOINT2 
 
to vote for me on my behalf at the [Annual] General Meeting of the Club to be held at the held at 
[place] on [date] at [time] for and at any adjournment thereof and I direct my proxy to vote for the 
Resolutions as indicated by a cross in the boxes below or, failing such indication, to vote as my proxy 
sees fit. 
 
 For Against 

 
Resolution 1  
 

  

THAT the committee members, on behalf of the Club, apply to the Office of the 
Scottish Charity Regulator (OSCR) to incorporate a new Scottish Charitable 
Incorporated Organisation to be called "[Name of Club]" (the New SCIO). 
 

  

   
Resolution 2   

THAT the terms of the draft constitution of the New SCIO circulated to 
members with the notice of [Annual] General Meeting (the SCIO Constitution) 
be approved. 
 

  

   
Resolution 3 
 

  

THAT [Name of Trustee], [Name of Trustee] and [Name of Trustee] be the 
initial trustees of the New SCIO. 
 
 

  

   
Resolution 4 
 

  

THAT, subject to the incorporation of the New SCIO by OSCR, and the Club 
obtaining all other necessary regulatory consents or approvals, the 
undertaking of the Club (including all of its assets and liabilities) be transferred 
to the SCIO with effect from midnight on the date of incorporation of the SCIO, 
or such other date as the committee members may determine at their sole 
discretion, and that following the transfer of its undertaking to the New SCIO 
the Club be dissolved. 

  

   
PTO   

                                                      
1 Please insert name and address 
2 Please insert name of proxy 



 

 

 
Resolution 5 
 

  

THAT any one or more of the committee members be authorised to take all 
necessary and desirable steps on behalf of the Club in connection with the 
incorporation of the New SCIO, the subsequent transfer of the assets and 
liabilities of the Club to the New SCIO and the dissolution of the Club, 
including (without limitation) making any changes to the SCIO Constitution 
requested by OSCR and preparing and entering into a written agreement on 
behalf of the Club which provides for the transfer of the assets and liabilities of 
the Club to the New SCIO.   

  

 
Date  

  

Signature of member  

  

Name of member 
(print) 

 

 
[Notes for the use of this proxy:- 
 
1 To be valid the proxy must be completed and lodged at the principal office of the Club at 

[insert address] not less than 48 hours before the time fixed for holding the meeting. 

2 If you wish to nominate a particular proxy the name should be inserted, otherwise the proxy 
will be in favour of the Chair of the meeting. 

3 If you wish to mandate your proxy to vote on the resolutions specifically for or against, you 
should complete the box with a cross as indicated, otherwise the proxy will be entitled to vote 
at his or her discretion.] 

 



 

 

Appendix D 
 

Letter to members 
 

[To be printed on Club letterhead] 
 
[Date] 
 
Dear Member, 
 
At the upcoming [Annual] General Meeting, notice of which is enclosed for your attention, the 
members of the Club will be asked to vote upon resolutions which, if passed, will authorise the 
committee members to apply to the Office of the Scottish Charity Regulator (OSCR) to incorporate a 
new Scottish Charity Incorporated Organisation (SCIO) to be called "[Name of Club]" and to take 
steps to transfer the undertaking of the Club to the SCIO. 
 
Becoming a SCIO will be a significant change in the Club's governance and so, as a member, it is 
important that you are aware of what this means for you and the Club.  The purpose of this letter is to 
provide you with more information concerning the proposed change in advance of the [Annual] 
General Meeting at which members will be asked to vote upon the resolutions.     
 
Legal status of the Club 

As you may be aware, the Club currently operates as an unincorporated association without 
charitable status.    

As an unincorporated association, the Club does not have separate legal personality and therefore 
cannot, in its own name, enter into contracts, own property, employ staff or sue or be sued.  Such 
actions require to be undertaken by the members (usually the committee members) on behalf of the 
Club which can cause a number of issues, not least that it can potentially expose those members to 
liability for the Club's debts and obligations. 

Having carefully considered matters, the committee members are of the view that it is in the best 
interests of the members for the Club to become a SCIO.   

There would be a number of benefits to the Club becoming a SCIO.  Unlike an unincorporated 
association, a SCIO has separate legal personality and can therefore undertake transactions in its 
own name.  This means that a SCIO would have capacity to enter into contracts, own or lease 
property, employ staff and raise or defend legal proceedings.  Members of a SCIO also benefit from 
limited liability which would provide a much greater degree of protection for the committee members 
who, at present, may be exposed to liability for the Club's debts and obligations.   

In addition, as a SCIO the Club would be a registered charity.  This would bring with it a number of 
additional benefits including:- 

 generating a degree of goodwill and trust among the local community which would hopefully 
assist with attracting new members and fundraising; 

 an exemption from paying corporation tax on profits from trading undertaken in the course of 
charitable provision; 

 mandatory 80% relief from business rates (the local Council has the discretion to increase the 
relief to 100%); 

 Gift Aid relief on donations from individuals; 

 an exemption from having to pay VAT on certain goods and services; and 

 increasing opportunities to obtain grant funding.    



 

 

Membership of the SCIO 

Structure 

As you will note from the draft constitution, a copy of which is included within the [Annual] General 
Meeting Notice, the proposal is for the SCIO to operate a ["one-tier"]/["two-tier"] structure. 

[In a one-tier structure, the trustees and the members of the SCIO are the same people.  In addition to 
encouraging a degree of consistency in decision making at both trustee and membership level, a one-
tier structure should make it easier for the SCIO to be quorate at general meetings as it would be 
organising a much smaller group of people. 
 
It is worthwhile clarifying that adopting a one-tier structure would not mean that the Club would cease 
having adult members and junior members.  It would simply be the case that these members would 
not treated as members of the SCIO.  Instead, the constitution of the SCIO will provide an express 
right for trustees to establish a class of person affiliated to the SCIO who are not members of the 
SCIO (although are, if you like, the real members of the Club in the sense of being the people who 
pay a subscription and participate in its activities and use its facilities and services).] 

[OR] 

[The two-tier structure is akin to the type of structure which the Club currently operates as an 
unincorporated association.   

There will be a board of trustees who will have responsibility for running the SCIO on behalf of the 
members.  Whilst the trustees may also be members of the SCIO, the majority of the membership 
would not be trustees, although they may ultimately appoint the trustees. 

One of the main advantages to a two-tier structure is that it provides for a greater degree of 
transparency as trustees are reporting to, and being held accountable by, members.]   

Junior membership 

We understand that it is questionable whether they can be held bound by any obligations which the 
constitution of the SCIO may confer upon them. 

In the circumstances, we are recommending that membership of the SCIO is restricted to those 
persons who have attained the age of 16.  That is not to say of course that the Club will cease having 
junior members.  It would just be the case that the junior members would not be a class of 
membership of the SCIO but instead would be a class of those persons who access and use the 
Club's facilities. 

Duties and responsibilities 

Please note that members of a SCIO are obliged to act in the interests of the SCIO and to seek, in 
good faith, to ensure the SCIO acts in a manner which is consistent with its purposes as set out in the 
constitution. 

Process for incorporation 

If the membership approve the proposal for the Club to become a SCIO at the upcoming [Annual] 
General Meeting, the next step would be for the committee members to apply, on behalf of the Club, 
to OSCR incorporate a SCIO with the same name as the Club.   

Upon receipt, OSCR would review the application and decide whether or not to approve the 
incorporation of the SCIO.  This review would take at least three months although it is possible this 
could be extended if OSCR had additional queries which required to be addressed before it was in a 
position to make its decision. 

If OSCR approved the application, the SCIO would be registered.  This would not, however, mean 
that the undertaking of the Club would automatically transfer to the SCIO.  This transfer would be 



 

 

governed by a separate written agreement which would be entered into between the unincorporated 
association (acting through the committee members) and the SCIO.  

Once the undertaking of the unincorporated association has been transferred to the SCIO, steps 
would be taken to dissolve the unincorporated association.  

Proposal 

As outlined above, the committee members believe it is the best interests of the Club to become a 
SCIO and we would therefore recommend that the Members vote "For" the resolutions which are 
listed in the notice of the [Annual] General Meeting. 

Next steps 

As the proposal for the Club to become a SCIO represents significant change, we would strongly 
recommend that you attend the [Annual] General Meeting and have your say on matters.  

Please note that only members of the Club who attend [(whether in person or by proxy)] the [Annual] 
General Meeting will be able to formally vote in favour or against the resolution.  For the resolution to 
be validly passed, [75% or more] of those members in attendance [(in person [or by proxy)] need to 
be in favour of it. 

[If you are not able to attend the [Annual] General Meeting, we would still encourage you to have your 
say, by appointing a proxy.]  A proxy form for this purpose is included within the [Annual] General 
Meeting Notice.] 

If the members approve the proposal, we will require your consent (a) to become a member of the 
new SCIO; and (b) to the unincorporated association transferring your personal data and any 
sensitive personal data to the new SCIO.  If you are willing to do so, we would be grateful if you would 
complete the attached form and return this to us either by hand or by post before [date].  Failure to do 
so will mean that the Club will be unable to treat you as a member of the new SCIO and, as a result, 
you may not be entitled to benefit from the services which the Club currently provides and will provide 
in the future in the form of a SCIO. 

We look forward to your support and to seeing you at the forthcoming [Annual] General Meeting.  If 
you have any questions in the meantime please contact [name]. 
 
Yours sincerely 
 
 
 
 
[Name of Committee Member] 
For and on behalf of the Management Committee 
[Name of Club] 



 

 

CONSENT TO BECOME MEMBER OF [NAME OF SCIO] AND TO THE TRANSFER OF 
PERSONAL DATA  

 
 
I, ……………………………………………. (please insert name) of ………………………………………… 
(please insert address), being a member of [Name of Club], hereby confirm receipt of the notice of the 
[Annual] General Meeting to be held at [place] on [date] at [time] at which the members are to vote 
upon several resolutions, including (without limitation) resolutions to incorporate a new SCIO called 
"[Name]" (the New SCIO) and to transfer the assets and liabilities of the Club to the New SCIO.    
 
In the event that the resolutions which are to be proposed at the [Annual] General Meeting are 
passed, I hereby consent to:- 
 
1 becoming a member of the New SCIO and I understand the rights, duties and responsibilities 

which being a member of a New SCIO brings; and 

2 the transfer of all personal data and sensitive personal data held on me by the unincorporated 
association to the New SCIO and the continued processing of that data by the New SCIO, 
provided always that the New SCIO shall process such personal data in compliance with the 
eight data protection principles as set out in the Data Protection Act 1998. 

Please note that the Club and the New SCIO process, or intend to process, your personal data for 
legal, administrative and management purposes and to enable the Club and the New SCIO to meet 
its respective legal obligations.   
 
 
   
   

Signature  Date 
 
Please complete and tear off this slip and return it to [Name] before [date].  If you have any 
questions regarding the contents of this form, please contact [name]. 
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CONSTITUTION 
 

OF 
 

[NAME OF SCIO] (the SCIO) 
 

1 Definitions and interpretation 

1.1 In this constitution:- 

2005 Act means the Charities and Trustee Investment (Scotland) Act 2005. 

Accounts Regulations means The Charities Accounts (Scotland) Regulations 
2006. 

address means a postal address or, for the purposes of electronic communication, 
an e-mail address in each case registered with the SCIO. 

Board means the board of Charity Trustees. 

Chairperson means the chairperson of the SCIO appointed in accordance with 
clause 31.1.1. 

charity means a body which is either a “Scottish charity” within the meaning of 
section 13 of the 2005 Act or a “charity” within the meaning of section 1 of the 
Charities Act 2011, providing (in either case) that its objects are limited to charitable 
purposes.  

charitable and charitable purpose means a charitable purpose under section 7 of 
the 2005 Act which is also regarded as a charitable purpose in relation to the 
application of the Taxes Acts.  

Charity Trustee means the trustees of the SCIO from time to time. 

Initial Members means the initial members of the SCIO on its incorporation. 

Members means the members of the SCIO from time to time (as hereinafter 
defined).  

Secretary means the secretary of the SCIO appointed in accordance with clause 
31.1.4. 

Vice-Chairperson means the vice-chairperson of the SCIO appointed in 
accordance with clause 31.1.2. 

1.2 Any reference in this constitution to a provision of the 2005 Act shall be taken to 
include any statutory modification or re-enactment of that provision which is in force 
at the time. 

1.3 References in this constitution to:- 

1.3.1 the singular shall be deemed to include the plural; and 

1.3.2 the masculine shall include the feminine gender, 

and vice versa. 

2 Type of organisation 

The SCIO will, upon registration, be a Scottish Charitable Incorporated Organisation. 



 

 

3 Scottish principal office 

The principal office of the SCIO will be in Scotland (and must remain in Scotland). 

4 Name 

The name of the SCIO is "[Name]". 

5 Purposes 

The SCIO’s purposes are:- 

5.1 [purpose no. 1]; and 

5.2 [purpose no. 2]. 

6 Powers 

The SCIO has the power to do anything which is calculated to further its purposes or is 
conducive or incidental to doing so, as stated in section 50(5) of the 2005 Act. 

7 Application of income and property  

7.1 The income and property of the SCIO must be applied solely towards the promotion 
of its purposes. 

7.2 No part of the income or property of the SCIO is to be paid or transferred (directly or 
indirectly) to the Members, either in the course of the SCIO's existence or on 
dissolution, except where this is done in direct furtherance of the SCIO's charitable 
purposes and in accordance with this constitution and the terms of the 2005 Act.  

7.3 No Charity Trustee may be given any remuneration by the SCIO for carrying out 
their duties as a trustee except in accordance with clause 34 below. 

8 Liability of Members 

8.1 The Members have no liability to pay any sums to help to meet the debts (or other 
liabilities) of the SCIO if it is wound up.  Accordingly, if the SCIO is unable to meet 
its debts, the Members will not be held responsible. 

8.2 The Members and Charity Trustees have certain legal duties under the 2005 Act 
and clause 8.1 does not exclude (or limit) any personal liabilities they might incur if 
they are in breach of those duties or in breach of other legal obligations or duties 
that apply to them personally. 

9 General structure  

The structure of the organisation consists of:- 

9.1 the Members who have the right to attend Members' meetings (including any annual 
general meeting) and have important powers under the constitution including 
(without limitation), the power to appoint people to serve on the Board and take 
decisions on changes to the constitution itself; and 

9.2 the Board who hold regular meetings and generally control the activities of the SCIO 
(for example, the Board is responsible for monitoring and controlling the financial 
position of the SCIO). 

 

 



 

 

MEMBERS 

10 Qualifications for membership  

10.1 Membership is open to any individual aged 16 or over who subscribes to the 
purposes of the SCIO and wishes to see them fulfilled. 

10.2 The Board may establish a class of person affiliated to the SCIO who are not 
Members but who the Board may determine from time to time, shall be entitled to 
receive certain benefits from the SCIO.  

10.3 Employees of the SCIO are not eligible for membership. 

10.4 The Initial Members shall be those individuals who have completed and returned 
their written acceptance of membership of the SCIO in advance of the incorporation 
of the SCIO. 

11 Application for membership  

11.1 Any person who wishes to become a Member must sign a written application for 
membership and lodge this with the SCIO along with a remittance to meet the 
annual membership subscription.  The application will then be considered by the 
Board at its next Board meeting. 

11.2 The Board may, at its discretion, refuse to admit any person to membership. 

11.3 The Board must notify each applicant promptly (in writing or by e-mail) of its 
decision on whether or not to admit him to membership. 

11.4 If the decision was to refuse admission, the Board shall return to the applicant the 
remittance lodged by him under clause 11.1. 

12 Membership subscription  

12.1 Members shall require to pay an annual membership subscription which shall be 
determined by the Board from time to time.   

12.2 The annual membership subscriptions shall be payable on or before [date] in each 
year. 

12.3 If the membership subscription payable by any Member remains outstanding more 
than [number] weeks after the date on which it fell due, and providing he has been 
given at least one written reminder, the Board may, by resolution to that effect, expel 
that Member from membership. 

13 Register of Members  

13.1 The SCIO must keep a register of Members, setting out:- 

13.1.1 for each current Member:- 

13.1.1.1 his full name and address; and 

13.1.1.2 the date on which he was registered as a Member of 
the SCIO;  

13.1.2 for each former Member, for at least six years from the date on he 
ceased to be a Member:- 

13.1.2.1 his name; and 



 

 

13.1.2.2 the date on which he ceased to be a Member.  

13.2 The Board must ensure that the register of Members is updated within 28 days of 
any change:- 

13.2.1 which arises from a resolution of the board or a resolution passed by 
the Members; or  

13.2.2 which is notified to the SCIO.  

13.3 If a Member or Charity Trustee requests a copy of the register of Members, the 
Board must ensure that a copy is supplied to him within 28 days, providing the 
request is reasonable.  If the request is made by a Member (rather than a Charity 
Trustee), the Board may provide a copy which has the addresses blanked out. 

14 Termination of membership  

14.1 Any person who wants to withdraw from membership must give a written notice of 
withdrawal to the SCIO, signed by him and he will cease to be a Member as from 
the time when the notice is received by the SCIO. 

14.2 Membership of the SCIO may not be transferred by a Member.  

14.3 A person's membership terminates when that person dies or ceases to exist.  

14.4 The Board may terminate the membership of any Member without his consent by 
giving the Member written notice if, in the reasonable opinion of the Board, the 
Member:- 

14.4.1 is guilty of conduct which has or is likely to have a serious adverse 
effect on the SCIO or bring the SCIO or any or all of the Members and 
Charity Trustees into disrepute; 

14.4.2 has acted or has threatened to act in a manner which is contrary to the 
interests of the SCIO as a whole; or 

14.4.3 has failed to observe the terms of this constitution. 

14.5 Following termination of their membership, the Member shall be removed from the 
Register of Members. 

14.6 The notice to the Member in terms of clause 14.4 must give the Member the 
opportunity to be heard in writing or in person as to why his membership should not 
be terminated.  The Board must consider any representations made by the Member 
and inform the Member of the Board's decision following such consideration.  There 
shall be no right to appeal from a decision of the Board to terminate the membership 
of a Member. 

14.7 A Member whose membership is terminated under this clause 14 shall [not] be 
entitled to a refund of any subscription or membership fee [and] [shall remain liable 
to pay to the SCIO any subscription or other sum owed by him]. 

15 Re-registration of Members 

15.1 The Board may, at any time, issue notices to the Members requiring them to confirm 
that they wish to remain as Members, and allowing them a period of 28 days 
(running from the date of issue of the notice) to provide that confirmation to the 
Board.  



 

 

15.2 If a Member fails to provide confirmation to the Board (in writing or by e-mail) that he 
wishes to remain as a Member before the expiry of the 28 day period referred to in 
clause 15.1, the Board may expel him from membership. 

15.3 A notice under clause 15.1 will not be valid unless it refers specifically to the 
consequences (under clause 15.2) of failing to provide confirmation within the 28 
day period.  

DECISION-MAKING BY THE MEMBERS  

16 Members’ meetings 

16.1 The Board must arrange an annual general meeting of Members in each calendar 
year (an AGM). 

16.2 The gap between one AGM and the next must not be longer than 15 months.  

16.3 Notwithstanding clause 16.2, an AGM does not need to be held during the calendar 
year in which the SCIO is formed but the first AGM must still be held within 15 
months of the date on which the SCIO is formed.  

16.4 The business of each AGM must include:- 

16.4.1 a report by the chairperson of the AGM on the activities of the SCIO; 

16.4.2 consideration of the annual accounts of the SCIO; and 

16.4.3 the election/re-election of Charity Trustees, as referred to in clauses 27 
and 28. 

16.5 The Board may arrange a special Members' meeting at any time. 

17 Power to request the board to arrange a special Members’ meeting 

17.1 The Board must arrange a special Members’ meeting if they are requested to do so 
by a notice (which may take the form of two or more documents in the same terms, 
each signed by one or more Members) by Members who amount to 5% or more of 
the total membership of the SCIO at the time, providing:- 

17.1.1 the notice states the purposes for which the meeting is to be held; and 

17.1.2 those purposes are not inconsistent with the terms of this constitution, 
the 2005 Act or any other statutory provision. 

17.2 If the Board receives a notice under clause 17.1, the date for the meeting which they 
arrange in accordance with the notice must not be later than 28 days from the date 
on which they received the notice. 

18 Notice of Members’ meetings  

18.1 At least 14 clear days’ notice must be given of any AGM or any special Members' 
meeting. 

18.2 The notice calling a Members' meeting must specify in general terms what business 
is to be dealt with at the meeting and:- 

18.2.1 in the case of a resolution to alter the constitution, must set out the 
exact terms of the proposed alteration(s); or 



 

 

18.2.2 in the case of any other resolution falling within clause 20.3 
(requirement for two-thirds majority) must set out the exact terms of the 
resolution. 

18.3 The reference to clear days in clause 18.1 shall be taken to mean that, in 
calculating the period of notice:-  

18.3.1 the day after the notices are posted (or sent by e-mail) should be 
excluded; and  

18.3.2 the day of the meeting itself should also be excluded. 

18.4 Notice of every Members' meeting must be given to all the Members and to all the 
Charity Trustees but the accidental omission to give notice to one or more Members 
will not invalidate the proceedings at the meeting. 

18.5 Any notice which requires to be given to a Member under this constitution must be:- 

18.5.1 sent by post to the Member, at the address last notified by him to the 
SCIO; or  

18.5.2 sent by e-mail to the Member, at the e-mail address last notified by him 
to the SCIO.  

19 Procedure at Members’ meetings  

19.1 No valid decisions can be taken at any Members' meeting unless a quorum is 
present.  

19.2 The quorum for a Members' meeting is [number] persons entitled to vote, each 
being a Member or a proxy for a Member.  

19.3 If a quorum:- 

19.3.1 is not present within 15 minutes after the time at which a Members' 
meeting was due to start;  

19.3.2 ceases to be present during a Members' meeting; or 

19.3.3 the meeting cannot proceed; and fresh notices of meeting will require 
to be sent out, to deal with the business (or remaining business) which 
was intended to be conducted.  

19.4 The Chairperson should act as chairperson of each Members' meeting. 

19.5 If the Chairperson is not present within 15 minutes after the time at which the 
meeting was due to start (or is not willing to act as chairperson of the meeting), the 
Vice-Chairperson will act as chairperson of the meeting. If the Vice-Chairperson is 
not present within 15 minutes after the time at which the meeting was due to start 
(or is not willing to act as chairperson of the meeting), the Charity Trustees present 
at the meeting must elect (from among themselves) the person who will act as 
chairperson of that meeting. 

20 Voting at Members’ meetings  

20.1 Every Member has one vote, which must be given personally or by proxy.  

20.2 All decisions at Members' meetings will be made by majority vote with the exception 
of the types of resolution listed in clause 20.3. 



 

 

20.3 The following resolutions will be valid only if passed by not less than two thirds of 
those voting on the resolution at a Members’ meeting (or if passed by way of a 
written resolution under clause 21):- 

20.3.1 a resolution amending the constitution; 

20.3.2 a resolution expelling a person from trusteeship under clause 29.1.9; 

20.3.3 a resolution directing the board to take any particular step (or directing 
the board not to take any particular step); 

20.3.4 a resolution approving the amalgamation of the SCIO with another 
Scottish Charitable Incorporated Organisation (or approving the 
constitution of the new Scottish Charitable Incorporated Organisation to 
be constituted as the successor pursuant to that amalgamation); 

20.3.5 a resolution to the effect that all of the SCIO’s property, rights and 
liabilities should be transferred to another Scottish Charitable 
Incorporated Organisation (or agreeing to the transfer from another 
Scottish Charitable Incorporated Organisation of all of its property, 
rights and liabilities); or 

20.3.6 a resolution for the winding up or dissolution of the SCIO. 

20.4 A resolution put to the vote at a Members' meeting will be decided on a show of 
hands, unless the chairperson of the meeting (or at least two other Members 
present in person or by proxy at the meeting and entitled to vote) ask for a secret 
ballot. 

20.5 The chairperson of the meeting will decide how any secret ballot is to be conducted, 
and he will declare the result of the ballot at the meeting.  

21 Proxies  

21.1 A Member who wishes to appoint a proxy to vote on his behalf at any Members’ 
meeting:- 

21.1.1 must give to the SCIO a proxy form (in such terms as the board 
requires), signed by him; or 

21.1.2 must send by electronic means to the SCIO at the email address 
notified to the Members for that purpose, a proxy form (in such terms 
as the Board requires), 

providing (in either case) the proxy form is received by the SCIO at the relevant 
address not less than 48 hours before the time for holding the Members’ meeting. 

21.2 An instrument of proxy which does not comply with the provisions of clause 21.1, or 
which is not lodged or given in accordance with such provisions, shall be invalid. 

21.3 A Member shall not be entitled to appoint more than one proxy to attend on the 
same occasion. 

21.4 A proxy need not be a Member. 

21.5 Subject to clause 21.6, in relation to each resolution proposed at a Members’ 
meeting, an individual shall not be entitled to cast more than one vote as a proxy (in 
addition to any vote to which he is entitled personally, if he is a Member). 

21.6 Where Members have appointed the chairperson of a Members’ meeting to vote as 
their proxy, and have directed the chairperson (through wording in the proxy form) 



 

 

on whether he should vote on their behalf in favour of, or against, each resolution, 
the provisions of clause 21.5 shall not apply in relation to the chairperson, in acting 
as proxy for those Members. 

21.7 A proxy appointed to attend and vote at any Members’ meeting instead of a Member 
shall have the same right as the Member who appointed him/her to speak at the 
meeting. 

22 Written resolutions by Members 

A resolution agreed to in writing (or by e-mail) by all the Members will be as valid as if it had 
been passed at a Members’ meeting.  The date of the resolution will be taken to be the date 
on which the last Member agreed to it. 

23 Minutes 

23.1 The Board must ensure that proper minutes are kept in relation to all Members' 
meetings. 

23.2 Minutes of Members' meetings must include the names of those present and (so far 
as possible) should be signed by the chairperson of the meeting. 

23.3 The Board shall make available copies of the minutes referred to in clause 23.1 to 
any member of the public requesting them; but on the basis that the Board may 
exclude confidential material to the extent permitted under clause 38.4. 

BOARD 

24 Number of Charity Trustees 

24.1 The maximum number of Charity Trustees is [number] and the minimum number of 
Charity Trustees is three. 

24.2 The Board shall consist of: 

24.2.1 no more than [number] shall be Charity Trustees who were elected or 
appointed under clauses 27 (or deemed to have been appointed under 
clause 26); and  

24.2.2 no more than [number] shall be Charity Trustees who were co-opted 
under the provisions of clauses 28.  

25 Eligibility  

25.1 A person shall not be eligible for election/appointment to the Board under clause 27 
unless he is a Member of the SCIO.  A person appointed to the Board under clause 
28 need not, however, be a Member. 

25.2 A person will not be eligible for election or appointment to the board if he is:- 

25.2.1 disqualified from being a Charity Trustee under the 2005 Act; or 

25.2.2 an employee of the SCIO. 

26 Initial Charity Trustees 

The individuals who signed the Charity Trustee declaration forms which accompanied the 
application for incorporation of the SCIO as a Scottish Charitable Incorporated Organisation 
shall be deemed to have been appointed by the Members as Charity Trustees with effect from 
the date of incorporation of the SCIO as a Scottish Charitable Incorporated Organisation. 



 

 

27 Election, retiral, re-election of Charity Trustees   

27.1 At each AGM, the Members may elect any Member, unless he is debarred from 
membership under clause 25, to be a Charity Trustee. 

27.2 The Board may at any time appoint any Member, unless he is debarred from 
membership under clause 25, to be a Charity Trustee. 

27.3 At each AGM, all of the Charity Trustees elected/appointed under clauses 27.1 and 
27.2 (and, in the case of the first AGM, those deemed to have been appointed under 
clause 26) shall retire from office but shall then be eligible for re-election under 
clause 27.4.  

27.4 A Charity Trustee retiring at an AGM will be deemed to have been re-elected 
unless:- 

27.4.1 he advises the board prior to the conclusion of the AGM that he does 
not wish to be re-appointed as a Charity Trustee;  

27.4.2 an election process was held at the AGM and he was not among those 
elected/re-elected through that process; or  

27.4.3 a resolution for the re-election of that Charity Trustee was put to the 
AGM and was not carried. 

28 Appointment/re-appointment of co-opted Charity Trustees 

28.1 In addition to their powers under clause 27.2, the Board may at any time appoint 
any non-member of the SCIO to be a Charity Trustee (subject to clause 24, and 
providing he is not debarred from membership under clause 25.2) on the basis that 
he has specialist experience and/or skills which could be of assistance to the Board. 

28.2 At each AGM, all of the Charity Trustees appointed under clause 28.1 shall retire 
from office but shall then be eligible for re-appointment under clause 27.4. 

29 Termination of office  

29.1 A Charity Trustee will automatically cease to hold office if:- 

29.1.1 he becomes disqualified from being a Charity Trustee under the 2005 
Act; 

29.1.2 he becomes incapable for medical reasons of carrying out his duties as 
a Charity Trustee but only if that has continued (or is expected to 
continue) for a period of more than six months; 

29.1.3 (in the case of a Charity Trustee elected/appointed under clause 27.1) 
he ceases to be a Member of the SCIO; 

29.1.4 he becomes an employee of the SCIO; 

29.1.5 he gives the SCIO a notice of resignation, signed by him; 

29.1.6 he is absent (without good reason, in the opinion of the Board) from 
more than three consecutive meetings of the Board but only if the 
Board resolves to remove him from office; 

29.1.7 [he is removed from office by resolution of the Board on the grounds 
that he is considered to have committed a material breach of the code 
of conduct for Charity Trustees (as referred to in clause 35)];  



 

 

29.1.8 he is removed from office by resolution of the Board on the grounds 
that he is considered to have been in serious or persistent breach of his 
duties under section 66(1) or (2) of the 2005 Act; or 

29.1.9 he is removed from office by a resolution of the Members passed at a 
Members’ meeting. 

29.2 A resolution under clause 29.1.7, 29.1.8 or 29.1.9 shall be valid only if:- 

29.2.1 the Charity Trustee who is the subject of the resolution is given 
reasonable prior written notice of the grounds upon which the 
resolution for his removal is to be proposed; 

29.2.2 the Charity Trustee concerned is given the opportunity to address the 
meeting at which the resolution is proposed, prior to the resolution 
being put to the vote; and 

29.2.3 (in the case of a resolution under clause 29.1.7 or 29.1.8) at least two 
thirds (to the nearest round number) of the Charity Trustees then in 
office vote in favour of the resolution. 

30 Register of Charity Trustees  

30.1 The SCIO must keep a register of Charity Trustees, setting out:- 

30.1.1 for each current Charity Trustee:- 

30.1.1.1 his full name and address;  

30.1.1.2 the date on which he was appointed as a Charity 
Trustee; and 

30.1.1.3 any office held by him in the SCIO;  

30.1.2 for each former Charity Trustee, for at least six years from the date on 
which he ceased to be a Charity Trustee:- 

30.1.2.1 the name of the Charity Trustee; 

30.1.2.2 any office held by him in the SCIO; and 

30.1.2.3 the date on which he ceased to be a Charity Trustee.  

30.2 The Board must ensure that the register of Charity Trustees is updated within 28 
days of any change:- 

30.2.1 which arises from a resolution of the board or a resolution passed by 
the Members; or  

30.2.2 which is notified to the SCIO.  

30.3 If any person requests a copy of the register of Charity Trustees, the Board must 
ensure that a copy is supplied to him within 28 days, providing the request is 
reasonable.  If the request is made by a person who is not a Charity Trustee, the 
Board may provide a copy which has the addresses blanked out if they reasonably 
believe that including that information is likely to jeopardise the safety or security of 
any person or premises. 



 

 

31 Office-bearers 

31.1 The following office bearers shall be elected at each AGM from among the Charity 
Trustees:- 

31.1.1 Chairperson; 

31.1.2 Vice-Chairperson; 

31.1.3 Treasurer; and 

31.1.4 Secretary. 

31.2 Office bearers elected in accordance with clause 31.1 shall retire from office at the 
next AGM after their appointment but shall then be eligible for re-election to that or 
any other office at that AGM. 

31.3 Office bearers may only be elected to the same office at four consecutive AGMs and 
must step down at the fifth AGM and shall not be eligible for re-appointment to that 
office for a period of two years. 

31.4 A person elected to any office shall cease to hold that office if he ceases to be a 
Charity Trustee, or if he resigns from that office by written notice to that effect. 

31.5 The Charity Trustees may appoint any member to fill any vacancy among the office 
bearers that arises between one annual general meeting and the next.  

31.6 In order to ensure the continuity of the service provided by the SCIO, no limit is 
placed on the number of times an officer may stand down and be reappointed to 
that office. 

31.7 For the avoidance of doubt, any office bearer may after their retiral from any one of 
the offices, continue to serve as a Charity Trustee and may be appointed to another 
office. 

32 Powers of Board 

32.1 Except where this constitution states otherwise, the SCIO (and its assets and 
operations) will be managed by the Board and the Board may exercise all the 
powers of the SCIO. 

32.2 A meeting of the Board at which a quorum is present may exercise all powers 
exercisable by the Board. 

32.3 The Members may, by way of a resolution passed in compliance with clause 20.3 
(requirement for two-thirds majority), direct the Board to take any particular step or 
direct the Board not to take any particular step and the Board shall give effect to any 
such direction accordingly. 

33 Charity Trustees - general duties 

33.1 Each of the Charity Trustees has a duty, in exercising functions as a Charity 
Trustee, to act in the interests of the SCIO and, in particular, must:- 

33.1.1 seek, in good faith, to ensure that the SCIO acts in a manner which is 
consistent with its purposes; 

33.1.2 act with the care and diligence which it is reasonable to expect of a 
person who is managing the affairs of another person; 



 

 

33.1.3 in circumstances giving rise to the possibility of a conflict of interest 
between the SCIO and any other party:- 

33.1.3.1 put the interests of the SCIO before that of the other 
party; and 

33.1.3.2 where any other duty prevents him from doing so, 
disclose the conflicting interest to the SCIO and refrain 
from participating in any deliberation or decision of the 
other Charity Trustees with regard to the matter in 
question; and 

33.1.4 ensure that the SCIO complies with any direction, requirement, notice 
or duty imposed under or by virtue of the 2005 Act. 

33.2 In addition to the duties outlined in clause 33.1, all of the Charity Trustees must take 
such steps as are reasonably practicable for the purpose of ensuring:- 

33.2.1 that any breach of any of those duties by a Charity Trustee is corrected 
by the Charity Trustee concerned and not repeated; and 

33.2.2 that any Charity Trustee who has been in serious and persistent breach 
of those duties is removed as a Charity Trustee. 

33.3 Provided he has declared his interest, and has not voted on the question of whether 
or not the SCIO should enter into the arrangement, a Charity Trustee will not be 
debarred from entering into an arrangement with the SCIO in which he has a 
personal interest and (subject to clause 34 and to the provisions relating to 
remuneration for services contained in the 2005 Act), he may retain any personal 
benefit which arises from that arrangement. 

34 Charity Trustees' remuneration  

34.1 No Charity Trustee may be given remuneration except in accordance with this 
clause 34. 

34.2 Where a Charity Trustee who is engaged in a profession provides services to the 
SCIO in their professional capacity he may be remunerated for providing 
professional services to the SCIO provided that:- 

34.2.1 the arrangement is approved by all of the other Charity Trustees;  

34.2.2 the Charity Trustee concerned shall not participate at any meeting of 
the Charity Trustees at which the arrangement or remuneration is 
under discussion; and 

34.2.3 at no time shall a majority of Charity Trustees benefit under this clause 
34.2, 

and any such payment must only be made in the circumstances permitted by 
section 67 of the 2005 Act. 

34.3 No Charity Trustee may serve as an employee of the SCIO. 

34.4 The Charity Trustees may be paid all "out of pocket" travelling and other expenses 
reasonably incurred by them in connection with carrying out their duties which may 
include expenses relating to their attendance at meetings. 



 

 

35 Code of conduct for Charity Trustees 

35.1 Each of the Charity Trustees shall comply with the code of conduct (incorporating 
detailed rules on conflict of interest) prescribed by the Board from time to time. 

35.2 The code of conduct referred to in clause 35.1 shall be supplemental to the 
provisions relating to the conduct of Charity Trustees contained in this constitution 
and the duties imposed on Charity Trustees under the 2005 Act and all relevant 
provisions of this constitution shall be interpreted and applied in accordance with the 
provisions of the code of conduct in force from time to time.  

DECISION-MAKING BY THE CHARITY TRUSTEES 

36 Notice of Board meetings  

36.1 Any Charity Trustee may call a meeting of the Board or ask the Secretary to call a 
meeting of the Board. 

36.2 At least seven days' notice must be given of each Board meeting, unless (in the 
opinion of the person calling the meeting) there is a degree of urgency which makes 
that inappropriate.  

37 Procedure at Board meetings  

37.1 No valid decisions can be taken at a board meeting unless a quorum is present; the 
quorum for Board meetings is [number] Charity Trustees, present in person. 

37.2 If at any time the number of Charity Trustees in office falls below the number stated 
as the quorum in clause 37.1, the remaining Charity Trustees will have power to fill 
the vacancies or call a Members' meeting but will not be able to take any other valid 
decisions. 

37.3 The Chairperson should act as chairperson of each Board meeting. 

37.4 If the Chairperson is not present within 15 minutes after the time at which the 
meeting was due to start (or is not willing to act as chairperson), the Vice-
Chairperson shall act as chairperson.  If the Vice-Chairperson is not present within 
15 minutes after the time at which the meeting was due to start (or is not willing to 
act as chairperson), the Charity Trustees present at the meeting must elect (from 
among themselves) the person who will act as Chairperson of that meeting.  

37.5 Every Charity Trustee has one vote, which must be given personally.  

37.6 All decisions at Board meetings will be made by majority vote. 

37.7 The Board may, at its discretion, allow any person to attend and speak at a Board 
meeting notwithstanding that he is not a Charity Trustee but on the basis that he 
must not participate in decision-making. 

37.8 A Charity Trustee must not vote at a Board meeting (or at a meeting of a sub-
committee) on any resolution which relates to a matter in which he has a personal 
interest or duty which conflicts (or may conflict) with the interests of the SCIO and 
he must withdraw from the meeting while an item of that nature is being dealt with. 

37.9 For the purposes of clause 37.8:- 

37.9.1 an interest held by an individual who is connected with the Charity 
Trustee under section 68(2) of the 2005 Act shall be deemed to be held 
by that Charity Trustee; 



 

 

37.9.2 a Charity Trustee will be deemed to have a personal interest in relation 
to a particular matter if a body in relation to which he is an employee, 
director, Member of the management committee, officer or elected 
representative has an interest in that matter.  

38 Minutes 

38.1 The Board must ensure that proper minutes are kept in relation to all Board 
meetings and meetings of sub-committees. 

38.2 The minutes to be kept under clause 38.1 must include the names of those present; 
and (so far as possible) should be signed by the Chairperson of the meeting. 

38.3 The Board shall (subject to clause 38.4) make available copies of the minutes 
referred to in clause 38.1 to any member of the public requesting them. 

38.4 The Board may exclude from any copy minutes made available to a member of the 
public under clause 38.3 any material which the Board considers ought properly to 
be kept confidential on the grounds that allowing access to such material could 
cause significant prejudice to the interests of the SCIO or on the basis that the 
material contains reference to employees or other matters which it would be 
inappropriate to divulge. 

ADMINISTRATION 

39 Delegation to sub-committees 

39.1 The Board may delegate any of their powers to sub-committees.  A sub-committee 
must include at least one Charity Trustee but other Members of a sub-committee 
need not be Charity Trustees. 

39.2 The Board may also delegate to the Chairperson (or the holder of any other post) 
such of their powers as they may consider appropriate. 

39.3 When delegating powers under clause 39.1 or 39.2, the Board must set out 
appropriate conditions (which must include an obligation to report regularly to the 
board). 

39.4 Any delegation of powers under clause 39.1 or 39.2 may be revoked or altered by 
the Board at any time. 

39.5 The rules of procedure for each sub-committee, and the provisions relating to 
membership of each sub-committee, shall be set by the Board. 

40 Operation of accounts 

40.1 Subject to clause 40.2, the signatures of two out of three signatories appointed by 
the Board will be required in relation to all operations (other than the lodging of 
funds) on the bank and building society accounts held by the SCIO and at least one 
out of the two signatures must be the signature of a Charity Trustee. 

40.2 Where the SCIO uses electronic facilities for the operation of any bank or building 
society account, the authorisations required for operations on that account must be 
consistent with the approach reflected in clause 40.1. 

41 Accounting records and annual accounts 

41.1 The first financial year of the SCIO following incorporation shall run from the date of 
incorporation to [date].  Each subsequent financial year of the SCIO shall run from 
[date] to [date]. 



 

 

41.2 The Board must ensure that proper accounting records are kept in accordance with 
all applicable statutory requirements. 

41.3 The Board must prepare annual accounts, complying with all relevant statutory 
requirements and if an audit is required under any statutory provisions (or if the 
Board consider that an audit would be appropriate for some other reason), the 
Board should ensure that an audit of the accounts is carried out by a qualified 
auditor. 

MISCELLANEOUS 

42 Indemnity 

Without prejudice to any other indemnity, the Charity Trustees, or the member of any sub-
committee, and all employees of the SCIO shall be indemnified out of the funds of the SCIO 
against any loss or liability (including the costs of defending successfully any court 
proceedings) which he may incur or sustain in connection with or on behalf of the SCIO 
including, without prejudice to that generality, any liability incurred by him in defending any 
proceedings, whether civil or criminal, in which judgment is given in his favour or in which he 
is acquitted or in connection with any application in which relief is granted to him/her by the 
court from liability for negligence, default, breach of duty or breach of trust in relation to the 
affairs of the SCIO. 

43 Winding-up  

43.1 If the SCIO is to be wound up or dissolved, the winding-up or dissolution process 
will be carried out in accordance with the procedures set out under the 2005 Act.  

43.2 Any surplus assets available to the SCIO immediately preceding its winding up or 
dissolution must be used for purposes which are the same as, or which closely 
resemble, the purposes of the SCIO as set out in this constitution. 

44 Alterations to the constitution 

44.1 This constitution may (subject to clause 44.2) be altered by resolution of the 
Members passed at a Members’ meeting (subject to achieving the two thirds 
majority referred to in clause 20.3) or by way of a written resolution of the Members.  

44.2 The 2005 Act prohibits taking certain steps (including change of name, an alteration 
to the purposes, amalgamation, winding-up) without the consent of the Office of the 
Scottish Charity Regulator (OSCR). 

 



 

 

Notes for constitution 
 

 
The following notes are intended to assist with the preparation of a constitution for a "two-tier" 
structure SCIO. 
 

Clause number Comments 
 

4 The charity may include "SCIO" or "Scottish Charitable Incorporated 
Organisation" in its name but does not have to do so.  However, if the name 
does not include one of these terms then the charity must state the fact that it is 
a SCIO on all documents (including its website) as well as stating its name. 
 

5 The charity purpose(s) of the SCIO should be inserted in this clause.  The 
purpose(s) must satisfy the charity test.  
 
For the purposes of the draft constitution, we have provided for there to be two 
purposes.  It will be acceptable to OSCR however if your club was to have just 
one charitable purpose or more than two. 
 

7 This clause provides that the Members will not have any liability to pay any 
sums to help the SCIO meet its debts if it is wound up. 
 

9 This clause proceeds on the basis that the structure of the SCIO will adopt a 
"two-tier" structure with the Board of Charity Trustees controlling the activities of 
the SCIO and the Members appointing the Board.   
 
If the SCIO is to adopt a "one-tier" structure, amendments will be required to 
this clause and throughout the constitution. 
 

10 As outlined earlier in this guide, we believe it is questionable whether a minor 
can be held bound by any obligations which a constitution may confer upon 
them and therefore clause 10.1 restricts membership of the SCIO to any 
individual aged 16 or over. 
 
This does not meant that your club will cease to have junior members.  Clause 
10.2 recognises this by giving the Board a right to establish a class of person 
who can be affiliated to the SCIO and be entitled to receive certain benefits 
from the SCIO (such as the use of facilities).   
 
Please note that clause 10.3 of the template provides that employees of the 
SCIO are not eligible for membership.   
 

12.1 This provides an obligation for Members to pay an annual subscription which is 
to be determined by the Board from time to time.  Non-payment of the 
membership subscription could lead to termination of membership in 
accordance with clause 12.3.  
 

13 Please note that a SCIO must maintain a register of its members.  
 

14 This clause sets out the basis upon which membership of the SCIO could be 
terminated including by withdrawal (see clause 14.1) or by Board decision (see 
clause 14.4). 
 
Clause 14.7 should be amended to reflect whether a Member whose 
membership is terminated under clause 14 is to receive a refund of their 
membership fee or not.  
 

16.1 The Board is to arrange an AGM in each calendar year. 
 

18 to 20 These clauses set out the notice and procedure for each Member's meeting 
(including AGMs) and how voting is to be conducted at those meetings. 



 

 

21 You should consider whether the SCIO is to permit proxy voting.  The template 
constitution has been prepared on the basis that proxy voting will be permitted. 
 

24 Consider what the maximum and minimum number of Charity Trustees there 
are to be in the SCIO.  
 
As outlined earlier in our note, a Scottish Charitable Incorporated Organisation 
must have at least three Charity Trustees.  
 

25.1 This clause provides that only Members will be eligible for appointment as 
Charity Trustees. 
 

27 and 28 At each AGM, all Charity Trustees (whether appointed by the Members at an 
AGM or co-opted by the Board) will be obliged to retire from office but will be 
eligible for re-appointment. 
 

29 Please note the bases upon which a Charity Trustee may automatically cease 
to hold office. 
 

30 The SCIO must maintain a register of its Charity Trustees. 
 

31 This clause provides for a Chairperson, Vice-Chairperson, Treasurer and 
Secretary to be elected from the Charity Trustees at each AGM.  You may wish 
to amend this clause to accurately reflect the approach of your club. 
 
A person elected to any office will cease to hold that office if they cease to be a 
Charity Trustee. 
 

33 This clause sets out the general duties of the Charity Trustees.   
 

34 The constitution must state the rules which apply to remuneration of Charity 
Trustees. This clause is drafted on the basis that the Charity Trustees cannot 
be remunerated except in the circumstances set out in the clause. 
 

35 It is good practice (although not obligatory) for a SCIO to have a code of 
conduct for its Charity Trustees.  If your club decides not to adopt a code of 
conduct, this clause may be removed together with any other references to the 
code of conduct in the constitution. 
 

36 and 37 The notice of, and procedure at, Board meetings is set out in these clauses. 
 

40 Consider what the bank account arrangements should be for the SCIO and 
ensure that the constitution accurately reflects those arrangements. 
 

42 This is an important clause as it allows for a Charity Trustee to be indemnified 
out of the SCIO's assets against certain liabilities incurred in relation to the 
SCIO. 
 

43 The clause provides that any surplus assets available to the SCIO immediately 
preceding its winding up or dissolution must be used for purposes which are the 
same as, or which closely resemble, the purposes of the SCIO as set out in this 
constitution.   
 



 

 

Appendix F 
 

Application form for incorporation as a SCIO 
 



 

 

Appendix G 
 

Trustee declaration form 
 



 

 

Appendix H 
 

Letter to OSCR 
 

[NB - to be printed on Club letterhead] 
 
[Date] 
 
 
Office of the Scottish Charity Regulator 
2nd Floor 
Quadrant House 
9 Riverside Drive 
Dundee 
DD1 4NY 

 
 
 
 
 
Dear Sirs 

[Name of Club]  
Application for incorporation as a Scottish Charitable Incorporated Organisation  

We are writing to apply for the incorporation of [Name of Club] as a Scottish Charitable Incorporated 
Organisation. 

Please find enclosed the following documents in connection with our application: 

1 signed application form for incorporation as a Scottish Charitable Incorporated Organisation 
(SCIO); 

2 a draft of the proposed constitution of the SCIO;  

3 trustee declaration forms signed by the proposed initial charity trustees; and 

4 [any form(s) of evidence of charitable activities]. 

Should you require any further information regarding this application then please contact [Name] by 
telephone on [telephone number] or by email [email address].  Otherwise we look forward to receiving 
notification of your decision in due course. 

Yours faithfully 

 

 

[Name of committee member] 
For and on behalf of [Name of Club] 

 



 

 

Appendix I 
 

Transfer Agreement 
 
 
 
 
 
 
 
 
 
 
 
 
 

TRANSFER AGREEMENT 
 

between 
 

[NAME OF UNINCORPORATED 
ASSOCIATION] (AN 

UNINCORPORATED ASSOCIATION) 
 

and 
 

[NAME OF SCIO]  
(A SCOTTISH CHARITABLE 

INCORPORATED ORGANISATION) 
 

Re. Transfer of the undertaking of 
[Name of Unincorporated Association] 

(an unincorporated association) to 
[Name of SCIO] (a Scottish Charitable 

Incorporated Organisation) 
 

2017 
 



 

 

TRANSFER AGREEMENT 
 
between 
 

(1) [Name of committee member no. 1] of [Address of committee member no. 1],  [Name of 

committee member no. 2] of [Address of committee member no. 2], [Name of committee 

member no. 3] of [Address of committee member no. 3] and [Name of committee member no. 

4] of [Address of committee member no. 4], as the members of the management committee of 

[Name of unincorporated association], an unincorporated association having its principal 

office at [Principal office of unincorporated association] (hereinafter referred to as the 

Transferors);  

and 

(2) [Name of SCIO], a Scottish Charitable Incorporated Organisation incorporated under the 

Charities and Trustee Investment (Scotland) Act 2005 in Scotland (Scottish charity number 

SC[Charity number]) and having its principal office at [Principal office of SCIO] (the 

Transferee). 

WHEREAS:- 

(A) The Transferors are the members of the management committee of [Name of unincorporated 

association] (the Club), an unincorporated association. 

(B) The Transferee was incorporated as a Scottish Charitable Incorporated Organisation on [date 

of incorporation] and having the same or similar purposes as the Club. 

(C) The members of the Club resolved at an [Annual] General Meeting held on [date] that the 

Transferors be authorised to transfer the assets and liabilities of the Club to the Transferee. 

(D) The Transferors agree to transfer, and the Transferee agrees to acquire, the assets and 

liabilities of the Club on the terms of this Agreement.   

NOW IT IS HEREBY AGREED as follows: 

1 Definitions and interpretation 

1.1 In this Agreement:- 

Agreement means this agreement. 

Assets has the meaning given to it in clause 2.1. 

Business Day means a day other than Saturday, Sunday or a public holiday in [e.g. 
Edinburgh/Glasgow/Aberdeen]. 

Completion means completion of the transfer in terms of clause 2. 

Liabilities means all the liabilities or obligations of the Undertaking outstanding or 
accrued as at the Transfer Date howsoever arising. 

Regulations means the Transfer of Undertakings (Protection of Employment) 
Regulations 2006, as amended.  

Schedule means the Schedule annexed to, and forming part of, this Agreement. 

Transfer Date means [0001] hours on [date of transfer], notwithstanding the date or 
dates of execution of this Agreement. 

Undertaking means the whole undertaking of the Club. 
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1.2 Reference to a statute or a statutory provision includes a reference to it as from time 
to time amended, extended or re-enacted. 

1.3 Words denoting the singular number only include the plural, and vice-versa. 

1.4 Unless the context otherwise requires, any reference to a clause or the Schedule is 
to a clause of, or the Schedule to, this Agreement. 

1.5 A person includes a natural person, corporate or unincorporated body (whether or 
not having separate legal personality). 

1.6 The headings in this Agreement are included for convenience only and shall not 
affect its interpretation. 

2 Transfer 

2.1 With effect from the Transfer Date, the Transferors shall transfer, and the 
Transferee shall acquire, the Undertaking as at the Transfer Date including the 
following assets:- 

2.1.1 the goodwill of the Undertaking including (without limitation) the 
exclusive right for the Transferee to represent itself as carrying on the 
Undertaking in succession to the Transferors and the Club and, so far 
as the Transferors can grant the same, the right to use or to refer to 
any name used by the Club; 

2.1.2 any heritable property or any interest therein held on behalf of the Club 
including [name of properties]; 

2.1.3 all plant, fixtures, fittings, vehicles, furniture, stock and other moveable 
property of the Club; 

2.1.4 all cash in hand and in any account at the bankers of the Club; 

2.1.5 all bank accounts held in the name of, or on behalf of, the Club; 

2.1.6 all sums owed to the Club (including book debts); 

2.1.7 the full benefit (subject to the burden) of all existing and pending 
contracts entered into on behalf of the Club;  

2.1.8 the domain name [list domain name]; and 

2.1.9 all other assets, property or rights of the Club relating to or connected 
with, or belonging to or required or intended for use in, the Undertaking 
and which are not otherwise described in this clause 2.1. 

2.2 The Transferors shall cause to be delivered or made available to the Transferee 
either before or at Completion:- 

2.2.1 all such documents as are required by the Transferee to complete the 
transfer of the Assets and vest title to the Assets in the Transferee; 

2.2.2 all deeds and documents of title (if any) relating to any of the Assets 
and any waivers, consents or other documents required to vest in the 
Transferee the full legal and beneficial ownership of the Assets; 

2.2.3 all items comprised in the Assets which are capable of physical delivery 
(but on the understanding that delivery shall be deemed to be effected 
by their being left at the principal office of the Transferee); and 
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2.2.4 all of the Club's accounting records, payroll records, personnel files, 
client files , contact lists, distribution lists, reference material, test and 
other certificates, registration documents, and all other records, 
information (including security codes) and keys held by, or on behalf of, 
the Club. 

3 Liabilities 

The Transferee shall:- 

3.1 with effect from the Transfer Date, assume responsibility for the payment and 
performance of the Liabilities; and 

3.2 indemnify the Transferors and the Club against all losses suffered or incurred by the 
Transferors and the Club arising out of or in connection with the Transferee's failure 
to comply with this clause 3.   

4 Consideration 

The consideration payable by the Transferee for the acquisition of the Undertaking shall be 
the assumption by the Transferee of the Liabilities, and to the extent that the value of the 
Undertaking exceeds the value of the Liabilities, the excess shall be treated as a gift by the 
Transferors, on behalf of the Club, to the Transferee. 

5 Completion  

5.1 The transfer of the Undertaking shall be completed, and beneficial ownership in the 
Assets transferred hereunder shall pass to the Transferee, on the Transfer Date 
when the Transferors shall let the Transferee into possession of the Undertaking 
and all of the Assets. 

5.2 The Transferors shall, as soon as convenient after Completion, deliver to the 
Transferee duly executed dispositions, conveyances, assignations or transfers for 
such of the Assets as the Transferee may require to be disponed, conveyed, 
assigned or transferred by instrument and until then shall hold such Assets in trust 
for the Transferee.  The Transferee hereby acknowledges intimation of the 
foregoing trust. The Transferee shall be entitled (notwithstanding the generality of 
clauses 8 and 12 below) to take all action required to purify such transfer, including 
(without limitation) intimating all assignations. 

6 Contracts 

If any of the contracts of the Club may only be transferred with the consent of another party, 
the Transferors will use all reasonable endeavours to obtain the requisite consent for such 
transfers and where such consents cannot be obtained by the Transferors, the Transferors 
will hold such contract upon trust for the Transferee or otherwise deal with the same as the 
Transferee shall direct. 

7 No investigations of title 

The Transferee shall accept without investigation, objection or requisition such title as the 
Transferors and the Club has to the Assets. 

8 Further assurance 

The Transferors hereby undertake to execute all such further documents, and do all such 
acts, as the Transferee may reasonably require to vest in the Transferee the Assets and to 
give the Transferee the benefit of this Agreement. 
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9 Books of account 

All books of account of the Undertaking, and all other books and documents of the Club, shall 
be delivered by the Transferors to the Transferee on the Transfer Date and the Transferee 
shall be entitled to the custody and use thereof for the purpose of carrying on the Undertaking 
provided always that the Transferors and the Club shall have free access at all reasonable 
times to the said books and documents. 

10 [Insurance 

The Transferee shall, subject to the consent of the insurance companies concerned and to 
the completion of the transfer provided for in this Agreement, be entitled to the benefit of the 
current insurance of the Club upon or in connection with the Assets hereby agreed to be 
transferred.] 

11 [Employees 

The Transferors and the Transferee acknowledge that the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (the TUPE Regulations) shall apply to the 
transfer of the Undertaking, and accordingly the contracts of employment of all employees of 
the Club listed in the Schedule (the Transferring Employees) (with the exception of any old 
age, invalidity and survivors’ benefits provided under an occupational pension scheme) shall 
be transferred to the Transferee, to the extent required under the TUPE Regulations, with 
effect from the Transfer Date.] 

12 Transferee as attorney for the Transferors 

Notwithstanding the generality of clause 5.2, the Transferors hereby irrevocably appoint the 
Transferee to be their attorney for executing all documents and for perfecting any registration 
and for giving and signing all notices on behalf of the Transferors and the Club for carrying 
into effect in all respects the said transfer of the Undertaking to the Transferee and also for 
demanding and giving receipts for all debts due to the Transferors and/or the Club in respect 
of the Undertaking and for bringing all necessary proceedings for recovery of the same and in 
respect of all other assets hereby transferred. 

13 Governing law and jurisdiction 

This Agreement and the Schedule shall be governed by and interpreted in accordance with 
the Scots law and shall be deemed to have been made in Scotland, and the parties hereto 
hereby prorogate the exclusive jurisdiction of the Scottish courts. 

IN WITNESS WHEREOF these presents typewritten on this and the three preceding pages together 
with the Schedule annexed are executed as follows:- 

SUBSCRIBED for and on behalf of [NAME OF UNINCORPORATED ASSOCIATION] (an 
unincorporated association) 
by  
at  
on    
in the presence of:-  ……………………………….. 

Committee Member 
 
Witness ……………………………….. 

Full Name ……………………………….. 

Address ……………………………….. 

……………………………….. 
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SUBSCRIBED for and on behalf of [NAME OF UNINCORPORATED ASSOCIATION] (an 
unincorporated association) 
by  
at  
on    
in the presence of:-  ……………………………….. 

Committee Member 
 
Witness ……………………………….. 

Full Name ……………………………….. 

Address ……………………………….. 

……………………………….. 
 
SUBSCRIBED for and on behalf of [NAME OF UNINCORPORATED ASSOCIATION] (an 
unincorporated association) 
by  
at  
on    
in the presence of:-  ……………………………….. 

Committee Member 
 
Witness ……………………………….. 

Full Name ……………………………….. 

Address ……………………………….. 

……………………………….. 
 
SUBSCRIBED for and on behalf of [NAME OF SCIO] (a Scottish Charitable Incorporated 
Organisation) 
by  
at  
on   
in the presence of:-  ……………………………….. 

Charity Trustee 
 
Witness ……………………………….. 

Full Name ……………………………….. 

Address ……………………………….. 

……………………………….. 
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SUBSCRIBED for and on behalf of [NAME OF SCIO] (a Scottish Charitable Incorporated 
Organisation) 
by  
at  
on   
in the presence of:-  ……………………………….. 

Charity Trustee 
 
Witness ……………………………….. 

Full Name ……………………………….. 

Address ……………………………….. 

……………………………….. 
 
SUBSCRIBED for and on behalf of [NAME OF SCIO] (a Scottish Charitable Incorporated 
Organisation) 
by  
at  
on   
in the presence of:-  ……………………………….. 

Charity Trustee 
 
Witness ……………………………….. 

Full Name ……………………………….. 

Address ……………………………….. 

……………………………….. 
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This is the Schedule referred to in the foregoing Transfer Agreement among the committee members 
of [Name of unincorporated association] (an unincorporated association) and [Name of SCIO] (a 
Scottish Charitable Incorporated Organisation)                                         

 
SCHEDULE 

THE TRANSFERRING EMPLOYEES 
 
[List employees who are transferring to SCIO] 

 



 

 

Notes for preparation of the Transfer Agreement 
 

 
The following notes are intended to assist with the preparation of the Transfer Agreement. 
 

Clause number Comments 
 

Parties You should check your club's existing constitution to determine who is 
empowered to represent the unincorporated association in the Transfer 
Agreement.  
 
For the purposes of the draft, we have assumed the transferor will be all of the 
committee members on behalf of the unincorporated association but this may 
require to be amended depending on your club's constitution.   
 

Definitions The effective date of the transfer should be defined as the Transfer Date in this 
clause.   
 

2.1 This clause provides for the transfer of the undertaking of the unincorporated 
association to the SCIO.  The clause provides a list of assets which should be 
sufficiently wide to cover all assets of the unincorporated association.   
 
If the unincorporated association holds an interest in any heritable property, the 
description of the property should be included within this clause.    
 
Please note that if there are any assets of the unincorporated association which 
are not to be transferred to the SCIO, these should be expressly excluded in 
this clause. 
 

2.2.4 You should ensure that each party complies with its legal obligations in relation 
to the transfer of "personal data" or "sensitive personal data". 
   

4 We have provided that the consideration payable by the SCIO for the 
acquisition of the Undertaking shall be the assumption by the SCIO of the 
liabilities of the unincorporated association.  If the value of the assets is greater 
than the value of the liabilities (which in many cases it may be), the excess will 
be treated as a gift by the unincorporated association to the SCIO. 
   

5 The transfer of the Undertaking is to take effect on the Transfer Date (as 
defined).  You should ensure that both parties are in a position to complete the 
transfer on this date. 
 

6 The unincorporated association may have contracts which will require third 
party consent before it can be assigned to the SCIO.   
 
This clause provides that the committee members will use all reasonable 
endeavours to obtain such consent and where any consent cannot be obtained, 
the committee members will hold the contract on trust for the SCIO or otherwise 
deal with the contract as the SCIO shall direct. 
 

10 This clause provides that the SCIO will be entitled to benefit from the same 
insurance as the unincorporated association currently has in place.   
 
If your club does have an insurance policy in place, you should establish 
whether the policy would be capable of assignation to the SCIO at Completion.  
If the policy cannot be assigned, this clause should be removed and the SCIO 
should put its own policy of insurance in place at Completion. 
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11 As outlined earlier in our guide, if the unincorporated association has 
employees, it is likely that the Transfer of Undertakings (Protection of 
Employment) Regulations 2006 (TUPE) will apply and that the employees of the 
unincorporated association will automatically transfer to the SCIO on their same 
terms and conditions of employment. 
 
This clause has been prepared on the basis that TUPE will apply to the transfer 
and that the names of the employees who are transferring will be listed in the 
Schedule.  If TUPE will not apply, the clause and the Schedule (together with 
any references to the Schedule) should be removed. 
 

 

 


